r RESTRUCTURING
REVIEW

TWELFTH EDITION

Editor
Christopher Mallon

tLAWREVIEWS



THE

R

ESTRUCTURING

R

= VIEW

TWELFTH EDITION

Reproduced with permission from Law Business Research Ltd
This article was first published in August 2019

For further information please contact Nick.Barette@thelawreviews.co.uk

Editor
Christopher Mallon

tLAWREVIEWS

© 2019 Law Business Research Ltd



PUBLISHER
Tom Barnes

SENIOR BUSINESS DEVELOPMENT MANAGER
Nick Barette

BUSINESS DEVELOPMENT MANAGER
Joel Woods

SENIOR ACCOUNT MANAGERS
Pere Aspinall, Jack Bagnall

ACCOUNT MANAGERS
Olivia Budd, Katie Hodgetts, Reece Whelan

PRODUCT MARKETING EXECUTIVE
Rebecca Mogridge

RESEARCH LEAD
Kieran Hansen

EDITORIAL COORDINATOR

Gavin Jordan

HEAD OF PRODUCTION
Adam Myers

PRODUCTION EDITOR
Anna Andreoli

SUBEDITOR
Claire Ancell

CHIEF EXECUTIVE OFFICER
Nick Brailey

Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2019 Law Business Research Ltd
www. TheLawReviews.co.uk

No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific situation, nor
does it necessarily represent the views of authors” firms or their clients. Legal advice should always
be sought before taking any legal action based on the information provided. The publishers accept
no responsibility for any acts or omissions contained herein. Although the information provided is

accurate as at July 2019, be advised that this is a developing area.
Enquiries concerning reproduction should be sent to Law Business Research, at the address above.
Enquiries concerning editorial content should be directed
to the Publisher — tom.barnes@lbresearch.com

ISBN 978-1-83862-047-9

Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112

© 2019 Law Business Research Ltd



ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following for their assistance
throughout the preparation of this book:

ALLEN & GLEDHILL LLP
ARENDT & MEDERNACH
AZB & PARTNERS
BAKER MCKENZIE
BEAUCHAMPS
BGP LITIGATION
CERHA HEMPEL SPIEGELFELD HLAWATI RECHTSANWALTE GMBH
CUATRECASAS
DE PARDIEU BROCAS MAFFEI AARPI
GILBERT + TOBIN
GRIMALDI STUDIO LEGALE
HENGELER MUELLER
LINKLATERS LLP
MARVAL, O’FARRELL & MAIRAL
MAYER BROWN
PAKSOY
PRAGER DREIFUSS AG
RITCH, MUELLER, HEATHER Y NICOLAU, SC
SARANTITIS LAW FIRM
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP

SOTAMAA & CO ATTORNEYS LTD

i

© 2019 Law Business Research Ltd



CONTENTS

PREFACE ... bbb v

Christopher Mallon

Chapter 1 ARGENTINA. ..ottt 1
Fernando Daniel Herndndez

Chapter 2 AUSTRALIA ..ottt s 10
Dominic Emmett, Peter Bowden and Anna Ryan

Chapter 3 AUSTRIA ..ot 24
Thomas Trettnak and Heinrich Foglar-Deinhardstein

Chapter 4 CANADA ...ttt s 36
Michael Nowina, Alissa Scarcello and Brittany Shales

Chapter 5 ENGLAND AND WALES.......cooiiiinii it 44
Christopher Mallon, Jonathan Akinluyi, Riccardo Alonzi and Olivia Bushell

Chapter 6 FINLAND ..o seeseeseseeeses s sesseessessesssessesseeseessesseseesseesssees e 66
Martina Kronstrom

Chapter 7 FRANCE ..ottt sttt ettt seses 75
Joanna Gumpelson and Philippe Dubois

Chapter 8 GERMANY c..viiiiiiiii s 87
Martin Tasma

Chapter 9 GREECE ...t s 101
Dorotheos Samoladas, Maria-Fereniki Tsitsirigkou and Dionysis Kazaglis

Chapter 10 HONG KONG ....coouiiiiiiiiiiiciis et seesaenan 129

Tom Pugh

iii

© 2019 Law Business Research Ltd



Contents

Chapter 11

Chapter 12

Chapter 13

Chapter 14

Chapter 15

Chapter 16

Chapter 17

Chapter 18

Chapter 19

Chapter 20

Chapter 21

Chapter 22

Appendix 1
Appendix 2

INDIA oo 149
Piyush Mishra
TRELAND ..ottt 159

Barry Cahir

Tiziana Del Prete

LUXEMBOURG ... sss s 180
Clara Mara-Marhuenda, Sébastien Binard and Grégory Minne

MEXICO ittt ettt sttt ettt sb et e st et ese e s e e st esa et et e sae s enaenseneenen 192
Thomas S Heather

NETHERLANDS ...ttt ettt ettt e et sss et se s b essebessssesens 204
Paul Kuipers

RIUSSIA ettt ettt ettt st et e b et e st ess e st eseeseese et e besessansenseneas 217

Alexander Vaneev and Ilya Sorokin

SINGAPORE ... 226
Kenneth Lim Tao Chung and Wong Pei Ting

Fedra Valencia Garcia, liigo de Luisa Maiz, Iiigo Rubio Lasarte and Carlos Ara Triadi

SWITZERLAND ..ottt 251
Daniel Hayek and Mark Meili

TURKEY ..ot 261
Sera Somay, Selin Barlin Aral and Doguhan Uygun

UNITED STATES ..ottt ettt seeaeaene 273

] Eric lvester

ABOUT THE AUTHORS ..ottt sss e 291

CONTRIBUTORS CONTACT DETAILS ....cciieiirineeereinreccieieisinecieieteeseneeeeaenes 307
iv

© 2019 Law Business Research Ltd



PREFACE

I am very pleased to present this twelfth edition of 7he Restructuring Review. As with the
previous editions, our intention is to help general counsel, private practice lawyers and the
public sector understand the conditions prevailing in the global restructuring market in 2019,
and to highlight some of the more significant legal and commercial developments and trends
that have been evident in recent years, and that are expected to be significant in the future.

In what appears to be a growing trend, the global economic situation, particularly
for European and other Western countries, continues to be uncertain. Despite the modest
strengthening of global GDP in recent years, unresolved trade tensions between the United
States and China continue to unsettle markets and European countries remain in the grip of
an ongoing impasse over Brexit.

According to figures published by the International Monetary Fund (IMF), global GDP
growth is expected to fall from 3.6 per cent in 2018 to 3.3 per cent in 2019, with growth in
the European Union falling from 2.1 per cent to 1.6 per cent over the same period. Political
instability in the European Union shows no signs of abating, and remains highly visible in
movements such as the ‘giler jaunes in France or success of populist political parties in the
European Parliament elections held in May 2019. The extent of national public debt and
non-performing loans in the eurozone also continue to present a major challenge to eurozone
economies and the legacy of the 2008 crash is still readily apparent in countries such as
Italy and Greece. Although the European Central Bank (ECB) made good on its promise to
end quantitative easing by the end of 2018, interest rates in the eurozone remain at record
lows and the impending departure of Mario Draghi as ECB president leaves something of a
question mark over the future trajectory of European monetary policy.

More broadly, the tensions surrounding the Middle East and Russia show no indication
of being resolved, and differences in global attitudes to climate change are beginning to
reveal a new, and potentially very significant, source of contention between the world’s major
powers.

With the ever-increasing significance of the Chinese and other Asian economies on the
world stage, it is also notable that the seemingly endless trend of high-paced growth appears
to be slowing, with IMF figures predicting a fall in Chinese growth from 6.6 per cent in
2018 to 6.3 per cent in 2019, and a continued decline in subsequent years. Effects are bound
to be felt on the global stage as the world adapts to the slowdown.

While, of course, unforeseen circumstances have a tendency to derail even the most
cautious of predictions, uncertainty and financial stress are usually good indicators that a turn
in the economic cycle is approaching. As such, the twelfth edition of this work continues to
be relevant and important, in particular, as a result of the increasingly cross-border nature of
many corporate restructurings.
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As ever, I would like to extend my gratitude to the contributors from some of the world’s
leading law firms who have given such valuable support and cooperation in the preparation
of this work, and to our publishers, without whom this work would not have been possible.

Christopher Mallon
Retired partner of Skadden, Arps, Slate, Meagher & Flom (UK) LLP

London

July 2019
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Chapter 21

TURKEY

Sera Somay, Selin Barlin Aral and Doguhan Uygun'

I OVERVIEW OF RESTRUCTURING AND INSOLVENCY ACTIVITY

i Liquidity and state of the financial markets

As it is mostly the case in emerging markets, similar to the previous year it has been a year
with ups and downs for the Turkish economy. Following the Turkish lira’s dramatic fall against
the US dollar in recent months, the Turkish government has taken a number of measures to
support the financial markets and stabilise the Turkish lira.

The second half of 2018 has been a difficult period for Turkey and its financial markets.
Turkey has faced rating downgrades, the depreciation and volatility of the Turkish lira, an
increasing inflation rate and rising distress in the private sector.

Fitch lowered the sovereign rating of Turkey to BB from BB+ in July 2018 and in
August 2018, Moody’s lowered the sovereign rating of Turkey to Ba3 from Ba2, three notches
below investment grade, and Standard & Poor’s decreased the rate to B from BB-. These
downgrades took place shortly after the United States imposed sanctions against two Turkish
government officials as a result of the detention of Pastor Andrew Brunson, who was held in
prison by Turkey due to his alleged involvement in the failed coup of July 2016. After the
release of Pastor Andrew Brunson on 12 October 2018, the United States lifted sanctions
against two Turkish government officials in November 2018.

In September 2018, the Central Bank of Turkey raised its benchmark rate by 625 basis
points to 24 per cent. This steep rise in interest rates and an amelioration of the relations with
the United States stabilised the Turkish lira, which, as at August, had lost 36 per cent of its
value against the dollar since the start of the year.

In October, Fitch downgraded the long-term foreign currency issuer default ratings
of 20 banks and the viability rating of 12 banks. Although the Turkish banking sector has a
strong track record and a moderate level of non-performing loans, these downgrades were
based on the assumption that the sector could face challenging conditions in 2019 due to
weaker economic growth, higher interest rates and an expected rise in non-performing loans.
Furthermore, the Turkish banking sector is expected to roll over its loans at a higher cost.

ii ~ Impact of specific regional or global events

In March 2018, Moody’s lowered the sovereign rating of Turkey to Ba2 from Bal, two
notches below the investment grade, and in May 2018, Standard and Poor’s decreased the
rate to BB- from BB. S&P’s downgrade was not as a result of a scheduled review, but over
growing concerns.

1 Sera Somay and Selin Barlin Aral are partners, and Doguhan Uygun is a senior associate at Paksoy.
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The reasons behind the downgrades were not because of regional or global events
but mostly Turkey’s internal dynamics, which were cited by ratings agencies as a continued
weakening of economic and political institutions, increased risk of external shock stemming
from higher external debt, the wide current account deficit and high rollover requirements,
a deteriorating inflationary outlook, the long-term depreciation and volatility of the Turkish
lira and rising distress in the externally leveraged private sector.

The above-mentioned risks are in addition to Turkey’s traditional geographical risk
owing to its close proximity to conflict zones such as Syria and Iraq. The geographical risk of
Turkey is also a concern in relation to its trading partners such as Iran and Russia, which are
natural trade partners for Turkey, but are also sanctioned countries.

Furthermore, the recent Istanbul’s mayoral elections dated 31 March 2019 has been
voided by the Turkey’s top election body and orders rerun of Istanbul mayoral vote on
23 June 2019, such development increased the political instability.

iii ~ Market trends in restructuring procedures and techniques employed during this
period

The preferred restructuring technique in the Turkish market has always been informal
restructuring, usually in the form of bilateral negotiations between the creditors and the
debtors, mostly by way of refinancing of the bank loans. The main reason driving this trend,
we believe, has been the fact that the formal restructurings generally provide broad discretion
and authority to the courts over the creditors and that the banks are proactive in refinancing
loans before a potential payment default for internal reasons.

iv. Number of formal procedures entered into or exited during this period

Most restructurings are based on informal procedures, and this data is not available. However,
the Ministry of Commerce stated in an oral interview that 356 different companies have
applied concordat mechanism throughout 2018.

II'  GENERAL INTRODUCTION TO THE RESTRUCTURING AND
INSOLVENCY LEGAL FRAMEWORK

i Introduction

As explained above, the Turkish market is generally dominated by informal bilateral
restructurings, but there are two formal restructuring mechanisms provided by Turkish
legislation. These are: (1) the concordat; and (2) the restructuring upon settlement. These
mechanisms also constitute a remedy to avoid the bankruptcy. Postponement of the
bankruptcy was also a formal and popular restructuring method, but was abolished as of
March 2018.

ii Informal negotiations

Informal negotiations are usually opted for by the relevant parties owing to its confidential
nature. Since all structured and formal restructuring options require, at one stage, filing with
the court, the financial status of the debtor becomes public knowledge. Parties generally
try to limit disclosure of a debtor’s financial difficulty so it is able to manage its reputation,
ongoing vendor relations, as well as relations with other creditors.

262
© 2019 Law Business Research Ltd



Tuurkey

This is also generally preferred by creditors for the same reasons; under formal
bankruptey their chance of collecting their receivables would diminish extensively, unless
they are privileged or secured creditors.

However, it may not be easy to make these agreements work because, ultimately
all creditors must consent to the restructuring arrangement (even if not under the same
document) in order to ensure that inter-creditor relations and subordination of certain debts
are secured. The risk of not including one of the creditors into these informal negotiations
would be for initiation of bankruptcy procedures by such singled out creditor, which would
prevent enforcement of the restructuring arrangement.

iii Concordat

Concordat is one of the formal restructuring options provided under the Enforcement and

Bankruptcy Code No. 2,004 (EBC) for debtors who are unable to pay their due debts and

who will not be able to pay their undue debts at the due date. Accordingly, an insolvent debror,

or a creditor who is allowed to file for bankruptcy, may initiate concordat proceedings before
the commercial court. Upon filing for concordat, the court announces such in accordance
with the EBC.

The debtor is required to provide the following for the term of concordat, during which
the restructuring negotiations are expected to be held:

a a preliminary concordat project that: (1) clarifies at what rate and in which term the
debtor will pay its debts, whether the debtor will sell its assets to pay the debts, invest
capital in cash, utilise loans or find an alternative way to pay its debts; and (2) includes
a proposed payment plan reflecting postponed due dates and reduced amount of
receivables;

b a table reflecting the amounts offered by the debtor to be paid to the creditors upon

the restructuring, and amounts that the creditors are likely to be paid if the debtor is

declared bankrupt

the balance sheet of the debtor;

d  a full list of the debtor’s creditors, including the amount due and priority of the
creditors; and

e the financial reports prepared by independent audit companies, certified by the CMB or
the Public Oversight Accounting and Audit Standards Authority, providing reasonable

S

guarantee on the payment plan filed with the preliminary concordat project.

If concordat filing is made by a creditor, the court is required to grant a reasonable deadline
to the debtor for submission of the above documents.

The concordat consists of a restructuring agreement between the debtor and its creditors
under the courts supervision in light of the preliminary concordat project. Therefore,
concordat means the debtors’ postponement of the due debts or reduction of the debt
amount, or both. The court appoints a temporary concordat trustee, or a panel of trustees, to
review whether the restructuring can be successful and grants a temporary concordat term up
to three months for such review. The three-month period may be extended up to five months
by the court. If the court appoints a panel of trustees, one of them shall be an independent
auditor who is authorised by the Public Oversight Accounting and Audit Standards Authority
and approved as cap auditor.

During the temporary concordat term, the temporary concordat trustee prepares its
report, which determines whether the concordat can be successfully completed, and files it
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with the competent court. The competent court schedules an oral hearing before expiration
of the temporary concordat term, at which the court may decide to: (1) reject the concordat
claim if it is not convinced that the restructuring will be successful, if the bankruptcy is
required for the protection of the assets, if the debtor does not comply with the instructions
of the concordat trustee or acts against the interests of its creditors in bad faith, if the debtor
withdraws its concordat request; or (2) grant a definitive concordat term for one year.

The restructuring agreement or the payment plan suggested by the debtor is required to
be accepted by majority of the creditors, who have registered themselves with the concordat
trustee. Moreover, the amount of the receivables of the creditors who accept the restructuring
agreement must constitute the majority of the registered receivables’ amount. Alternatively,
a quarter of the registered creditors and two-thirds of the registered receivables are sufficient
for acceptance of the restructuring agreement or the payment plan. Secured and privileged
creditors’ receivables are not taken into consideration in calculation of the quorums, but if
the security does not cover the debt pursuant to the valuation made during the proceeding;
the remaining unsecured debt will be taken into consideration. Therefore, the position of the
unsecured creditors is essential during a concordat proceeding,.

Once the required majorities are reached, the restructuring agreement should be
submitted to the court for its approval within the definitive concordat term.

The court approves the concordat (the restructuring agreement or the payment plan)
if the payment plan is proportional to the financial conditions of the debtor and if the court
is convinced that the amount that will be paid to the creditors pursuant to the restructuring
agreement is higher than the amount that potentially be collected by the creditors in the event
of bankruptcy; the concordat must be more beneficial than bankruptcy for the creditors. The
court is required to list the discount made by the creditors and the postponed due dates in its
decision approving the restructuring.

Once approved by the court, the restructuring agreement binds all creditors of the
debtor, except for: (1) creditors secured by a pledge on movables or mortgage; and (2) public
debts related to rights iz rem attached to real estate (e.g., taxes arising from the mere existence
of the secured assets). If the court rejects the concordat request, it declares bankruptcy.

The EBC also regulates concordat by way of abandonment of the debtor’s assets.?
This entitles the transfer of the debtor’s assets to the creditors. In this case, the restructuring
agreement will set out the details of the transfer instead of postponement of due dates and the
discount of debts. The required quorum for this type of concordat is the same with ordinary
concordat. If approved, the debtor’s assets will be shared by the creditors or be liquidated
through a liquidator appointed by the creditors. Concordat by way of abandonment of the
debtor’s assets is very rare in practice.

iv. Restructuring upon settlement

The EBC also regulates restructuring upon settlement for companies that are insolvent,
nearly insolvent or are not able to pay their debts on time. This alternative is a negotiation
scheme between the debtor and the creditors. The restructuring is finalised if agreed by the
required majority, consisting of: (1) a simple majority of those creditors who are affected

2 Mal varliginin terki suretiyle konkordato.
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by the restructuring and participated in the voting, and (2) the receivables of such simple
majority corresponding to two-thirds of the receivables of the creditors who are affected by
the restructuring and participated to the voting.

The restructuring document once finalised should be submitted to the competent
commercial court for approval; accordingly, although the court is not involved in the
negotiations, it is still required to confirm or reject the restructuring plan. This is also not a
commonly exercised restructuring option in the Turkish market.

v The taking and enforcement of security during formal restructurings

Only the secured creditors may initiate the debt-collection proceedings during the definitive
concordat term or continue the debt collection proceedings initiated before the grant of the
definitive concordat term. However, the liquidation of the security is prohibited. In other
words, even the secured creditors cannot finalise the debt collection proceedings. It is worth
stating that the unsecured debts will not accrue interest during the definitive concordat term
unless the restructuring agreement provides otherwise.

Further, during the definitive concordat term, the debtor cannot give any security or
guarantee, transfer its immovables (or the main equipment of its plants) or make gratuitous
transactions unless the court permits to do so. The purpose of this provision is protecting the
assets of the debtor to avoid worsening the conditions of the creditors. Finally, the secured
creditors can enforce their security during the proceeding. Moreover, the individual debt
collection proceedings are not suspended, and new proceedings may be filed unless the
relevant court orders an injunction to prohibit them. The creditors’ table prepared in respect
of Article 206 of the EBC outlines the priorities among the receivables or debts. Accordingly,
the secured debts through a pledge on the movables or mortgage and the unsecured claims
are treated separately in terms of priority. The secured claims through a pledge on movables or
mortgage are prioritised for proceeds of the security; they are solely preceded by the costs for
the liquidation of the security. After the payment made to the secured creditors and reserving
the liquidation costs, the public debts related to the security are paid.

vi  Duties and liabilities of directors and shareholders of companies in financial

difficulties
Liability of the board
According to Article 376 of the TCC, the board members may be held liable for the losses

incurred by the company, if the losses or damages arising from their negligence or fault; such
as, breach of the relevant provisions of the applicable law or articles of association. There should
also be causality between the loss or damage and the negligent or faulty action of the board.

In principle, damages claims against board members may be requested by the company
itself or the shareholders. However, if the company suffering the damage is bankrupt, the
creditors would also be entitled to seek damages from the Board. This right is only secondary
though; the creditors’ can only exercise it if the bankruptcy administration has not filed a
lawsuit to seek such compensation, pursuant to Article 556 of the TCC.

Further, a debtor may be convicted with imprisonment of six months to three years
and a penalty up to 1,000 days owing to the unjustified reduction of a company’s assets after
initiation of an enforcement proceeding or two years before the date of the initiation of an
enforcement procedure in order to prejudice the creditor. If a company is found to be guilty,
the board members (as the managing organ of the company) can be held personally liable
for such crimes.
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The members of the board may also be convicted to imprisonment of six months to two
years for inflicting loss to a company’s creditors by non-payment upon the complaint of the
relevant creditor pursuant Article 333/a of the EBC.

Liability of the shareholders

Under Turkish law: (1) a joint stock company’s liability against its creditors is limited with its
assets; and (2) a joint stock company’s shareholders’ liability against the company is limited
with their capital contribution in the company. As such, there is no look-through liability;
the shareholder’s liability ends with the payment of the capital contribution. Limited liability
company’s shareholders, on the other hand, may be held personally liable for payment of a
company’s debts, especially for the public debts.

There are two exceptions to the above principle: (1) the liability of the parent company,
which would be the controlling or holding entity, and (2) piercing the corporate veil:

Liability of the parent company

A parent company can be liable if there is an abuse of power or unlawful act of the parent
company instigating a loss or damage to its subsidiary. In such a case, normally the TCC
requires the loss to be reimbursed by the parent company within the same fiscal year in which
the loss has occurred. Otherwise, the shareholders and stakeholders (i.e., the creditors of the
subsidiary) would be entitled to recourse directly to the parent company, or the board of the
parent company.

The parent company’s liability is limited to the losses of its subsidiary, and the parent
company is only liable to reimburse the subsidiary; the creditors or the stakeholders cannot
request payment from the parent company for their own receivables.

Piercing the corporate veil

Piercing the corporate veil (i.e., direct liability of the shareholders) is only applied in exceptional
cases under Turkish law where the facts of the case deem it equitable. Therefore, there is not
much case law on this; but, according to common principles, piercing the corporate veil can
only be justified and would be equitable when there is fraud or the shareholders render the
company, with no valid or reasonable purpose, excessively indebted and disproportionately
so to the total value of its assets, against good faith principle. In such cases, the courts may
decide to pierce the corporate veil and decide on holding the shareholders directly liable with
their own assets against the creditors of the company.

If the shareholder of a company is held liable owing to lifting the corporate veil, usually
the liability would vest on the majority shareholders (i.e., the minority shareholders who had
absolutely no management control over the relevant entity would probably not be held liable
for company actions).

In addition to the general principles set out above, Article 333/a of EBC provides that if
the de jure or de facto executives of a company cause damage to the creditors by not paying all
or part of the liabilities with the intention of causing damage to the creditors, the executives
may be sentenced to imprisonment from six months to two years and a fine up to 500,000
lira, provided that the relevant actions do not constitute another offence.
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vii Clawback actions or voidable transactions

Pursuant to Article 277 et seq. of the EBC, creditors of a Turkish debtor that is unable to pay

its debts (the insolvent party) are entitled to apply to courts to invalidate certain transactions

entered into by the insolvent party within five years of the date of the voidable transaction.

The transactions that may be invalidated generally consist of those made for no consideration

(including donations) or for a consideration that is significantly less than the actual value of

the transaction.

The EBC provides different time limits to different types of transaction:

a donations and similar transactions: Transactions made without any consideration,
such as donations, or transactions made with an insignificant consideration may be
invalidated by the courts only if the transaction has taken place within the two years
prior to the bankruptcy of the insolvent party. ‘Insignificance’ of the consideration
in question would be evaluated on a case-by-case basis by the courts and experts, if
necessary;

6  transactions providing advantage to certain creditors: The following arrangements
would be voidable if such arrangements are made within one year before the declaration
of the bankruptcy of the insolvent party:

. the creation by the insolvent party of a pledge over its assets to secure an existing
debt where such person had not previously promised to execute such pledge or

mortgage;

*  any payments made by the insolvent party other than with money or ordinary
payment methods;

e prepayment of debts that are not yet due; and

e annotations made to the title deed for purpose of strengthening contractual
rights.

The court would not declare any such arrangements void if third parties that benefit
from such security arrangements prove that they were not aware of the financial
condition of the insolvent party; and

¢ disposals made in bad faith: Disposals made by the insolvent party acting intentionally
against the interests of its creditors may be invalidated by the creditors of the insolvent
party if such disposal took place within the five years prior to the initiation of either
attachment or bankruptcy proceedings against the insolvent party. In order for such an
invalidation request to succeed, the creditors must prove that the third-party purchaser
of such assets, at the time it entered into the transaction, was aware or should have been
aware of the insolvent party’s financial condition and of the fact that the insolvent party
was not acting in good faith.

Note that a third party that has acquired assets of the insolvent party through a transfer of
business or through transfer of commercial assets of a business is deemed by the EBC to be
aware of the insolvent party’s financial condition and of the fact that the insolvent party was
not acting in good faith. The third party may, however, evade such assumption by: (1) giving
three months’ prior written notice to the creditors of the insolvent party, or (2) announcing
the transfer via visible notes at the business premises and publishing the upcoming transfer
in the Trade Registry Gazette, or by any other suitable means that would reach the creditors,
three months prior to the transaction.
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III RECENT LEGAL DEVELOPMENTS

i Recent legislative developments

Recently, Turkey undertook a serious overhaul by drastically amending its bankruptcy and
enforcement law with a focus on restructuring mechanisms. One of the commonly exercised
formal restructuring techniques was postponement of bankruptcy. However, this scheme
provided relatively unbalanced rights to the insolvent party because upon its commencement
the creditors were left out of the process. With the enactment of the Law No. 7,101 on
Amendments to the Enforcement and Bankruptcy Code and certain other Codes (the
Law) on 15 March 2018the postponement of bankruptcy was completely removed. The
Law introduced a revised mechanism of concordat that is actually not a new concept under
Turkish law and had always been regulated but had not been opted for in practice.

Furthermore, a recent change in the capital markets legislation has strengthened the
step-in rights of banks for listed companies. As a result of this change, a mandatory tender
offer to minority sharcholders will not be triggered by the transfer of control to lenders
acquiring control based on a share pledge.

On 19 December 2018, with Law No. 7,155 on Initiation of Enforcement Proceedings
Regarding Monetary Claims Arising from Subscription Agreements, several amendments
made in the EBC in order to improve some provisions to prevent the abuse of above explained
concordat mechanism. Moreover, the Banks Association of Turkey has published a financial
restructuring framework agreement (the framework agreement) on 11 September 2018 and
amended it further on 29 January 2019 in line with the Regulation on Restructuring of
Debts Payable to Financial Sector issued by the Banking Regulatory and Supervision Agency
(BRSA) on the Official Gazette dated 15 August 2018 and numbered 30510 (as amended
from time to time) (the Regulation).

As per Article V of the framework agreement, a debtor (1) with a minimum credit
balance of 100 million Turkish lira (including cash and non-cash loans) to Turkish financial
institutions at the time of application, (2) whose indebtedness is classified under Class
1, Class 2 or frozen credit as per the relevant BRSA regulations and (3) against whom
enforcement proceedings has not been initiated by Turkish financial institutions can apply
for a restructuring under the framework agreement.

Debtors falls into the scope of the framework agreement if its indebtedness to Turkish
financial creditors exceed 100 million Turkish lira. In such case, the debtor can apply for a
restructuring under the framework agreement.

Turkish financial institutions that have signed the framework agreement (TFIs) are
members of this consortium. Financial creditors who have notsigned the framework agreement
and who would like to be a member of the consortium, should sign the framework agreement
and should be approved by at least 30 per cent of the number of consortium creditors and by
the consortium creditors holding at least 75 per cent of the total indebtedness.

Foreign financial creditors are entitled to join the restructuring under the framework
agreement on a case-by-case basis without any approval of the other consortium creditors.
Alternatively, foreign financial creditors may choose to conduct separate restructuring
proceedings in parallel with the restructuring under the framework agreement. In such case,
the framework agreement requires information flow between the parties to these parallel
restructurings.

As per Article IX of the framework agreement, upon application of the debtor for the
restructuring in line with the framework agreement, a standstill period of at least 90 days
starts. The standstill period can be extended to 150 days. During the standstill period, any
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enforcement action initiated by the financial creditors who signed the framework agreement
and joined the restructuring (framework creditors) is suspended and no further enforcement
action can be initiated by the framework creditors.

Upon application for a restructuring, the debtor needs to propose a restructuring plan.
If the restructuring plan proposed by the debtor is accepted by the framework creditors
with at least two-thirds of the total indebtedness, then such plan becomes binding on all the
framework creditors. Extension of new credit requires the approval of framework creditors
with at least 90 per cent of the total indebtedness and any haircut or payment in kind is
possible if approved by 100 per cent of the framework creditors.

ii ~ Key cases

The restructuring of the US$ 4.75 billion loan provided to Oger Telecom AS (OTAS) by
a syndicate of Turkish and international banks in May 2013 is one of the most important
restructurings in Turkey, if not the most important. This loan was the largest corporate loan
when issued and was provided for the purpose of refinancing of the acquisition financing
of Tiirk Telekom, which is by nature a strategic asset in Turkey. Tiirk Telekom is a listed
company controlled by OTAS, but the Turkish Treasury has a golden share in the company.
Furthermore, there are step-in rights of the Turkish Treasury if OTAS defaults. It is known in
the market that OTAS has failed to repay its loan since September 2016. The restructuring is
still ongoing as of the date of this chapter.

On the other hand, one of the most notorious bankruptcy cases of this year was
bankruptcy of Asya Kaulim AS, widely known as Bank Asya. The Banking Regulation
and Supervision Agency decided to cancel the banking licence of the Islamic lender Bank
Asya on 22 July 2016. The bank was claimed to have close connections with the Fethullah
Terror Organisation (FETO), which is the group behind the defeated coup attempt dated
15 July 2016. Following this, the Istanbul First Commercial Court ruled on the bankruptcy
of Bank Asya on 16 November 2017. Liquidation of Bank Asya’s assets is still ongoing before
the Istanbul First Bankruptcy Office and several litigations in relation to thereto are also
pending. In 2018, some of Turkey’s well-known companies such as Hoti¢ (an 80-year-old
Turkish shoe and accessories brand with 152 sales points), Gilan (Turkey’s renowned jewellery
brand), Keskinoglu (a leading poultry company that has been a leader in supplying eggs and
chicken meat throughout Turkey for 55 years and has exported to 75 countries) and many of
the well-known companies active in construction sector have applied concordat mechanisms
mostly as a result of their problems with short-term payments and the shortage of cash flow
in the markets, unpredictable hike in interest rates because of the excessive depreciation of
the Turkish lira and liquidity.

As a result of the increasing number of the companies that declared concordat and
the misuse of the mechanism hereby; the concordat procedure has been tightened through
the amendments made within the EBC on 19 December 2018, for example, it has become
more difficult to be appointed as concordat trustee or the inspection of the preliminary
concordat project has become more meticulous. Consequently, following these amendments,
the number of concordats have decreased and the number of bankruptcy decisions rendered
by the commercial court has increased accordingly.

iii ~ Impact of insolvency and restructuring on the market

The most significant insolvency in the market is the insolvency of Bank Asya, which was
declared bankrupt on 16 November 2017 following the cancellation of its banking licence on
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22 July 2016. However, the insolvency of Bank Asya has been considered as an exceptional
case by the market since the cancellation of the banking licence was because of criminal acts
rather than the financial condition of the bank.

In terms of restructuring, the two major restructurings that affected the market are
the restructurings of two large conglomerates, Yildiz and Dogus. One of the restructurings
was initiated by the fact that a Turkish bank did not agree to roll over the foreign currency
short-term loans at the hold-co level. This created a concern among the borrowers over
unsecured short-term borrowings in foreign currency, and we are observing series of
refinancings converting the unsecured short-term foreign currency debt to secured but
long-term foreign currency debt. In other words, borrowers are concerned of rollover
exposure. This domino effect in the Turkish market is further detailed below.

Generally, construction and energy are two of the industries that are highly affected by
the negative market conditions in Turkey. As a result, there has been a number of insolvent
SME construction companies and there are major restructurings in energy sector, along
with an increase in energy M&A deals. One of the larger bankruptcies in construction is
the bankruptcy of Inanlar, which was a reputable construction and real estate development
company. The rumoured bankruptcies in the construction sector made potential purchasers
reluctant to acquire uncompleted real estate projects, which further negatively affects the cash
flow of ongoing real estate projects. As stated above, the reflection of the financial difficulties
of energy companies has been in the form of increased M&A deals.

IV SIGNIFICANT TRANSACTIONS, KEY DEVELOPMENTS AND MOST
ACTIVE INDUSTRIES

Following the Turkish economic crisis in 2001, postponement of bankruptcy has been the
most frequently used technique in restructuring. However, the system was abused by some
companies that were creating or reflecting fictitious debts to be able to apply for postponement
of bankruptcy in order to benefit from halting payments. Accordingly, creditors were
bewailing this owing to the abuse of the postponement of bankruptcy by malicious debtors.
As explained above, with the enactment of the Law on 15 March 2018, the postponement
of bankruptcy has been completely abolished. New rules and regimes were introduced to
the concordat scheme, with an aim to simplify the process and promote such insolvency
and restructuring methods. We believe concordats will be the new popular restructuring
technique method in Turkish market.

Regarding the significant restructuring transactions of 2018 in Turkey, as explained
above, the ongoing restructuring of the US$4.75 billion loan provided to OTAS by a
syndicate of Turkish and international banks in May 2013 is one of the most important
restructurings of Turkey.

The restructuring of the unsecured short term foreign currency debt of major holding
companies was a new type of restructuring in the market during this year. Short-term foreign
currency funding was advantageous to Turkish holding companies since it was unsecured
and well priced. However, in the current market conditions, companies are taking a rollover
risk since Turkish banks might not rollover such loans, and even if they do, this might be at
a very high price. Therefore, borrowers are requesting banks restructure such loans. The two
major examples of this type of restructuring that are also called ‘performing restructurings’ are
the restructuring of Yildiz and Dogus. Yildiz restructured loans amounting to US$7 billion.
Dogus Holding, a conglomerate active in the automotive, construction, media, food and
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entertainment industries, disclosed that it is in talks with banks for the restructuring of loans
worth up to €2.3 billion. This restructuring was completed very recently, just eight months
following Dogus Holdings’ initial public announcement thereof. Both of the restructurings
were made on a consensual basis, that is, with mutual agreement of lenders and the borrower.

The third type of restructurings are refinancing of existing loans of energy companies
and construction companies. Both industries were hit by the market conditions and are in
need of refinancing of their existing debt and extending maturity in order to be able to service
the debt. On the construction side, decreasing real estate prices owing to excessive supply and
the rise of interest rates along with the increase of construction costs put the pressure on the
construction market. The energy sector, which has significant hard currency borrowings, was
hit by devaluation of Turkish lira along with rising natural gas and oil prices, as well as lack of
realisation of the projected growth in the energy markets. Turkish banks (which have one of
the lowest NPL ratios in the emerging markets) are accommodating such refinancing requests
in most of the cases to keep their NPL ratios as low as possible.

In terms of market trends, the refinancing packages offered by banks include a more
restrictive set of covenants including financial covenants and more restrictive cash sweep
provisions transferring all excess cash to banks. In some cases, Turkish banks are requesting
borrowers appoint independent professional advisers on the management of the company to
strengthen governance.

One of the key developments in connection with wave of restructurings in the market
is the restriction by the Central Bank of Turkey of foreign currency borrowings of Turkish
corporates with no foreign currency revenues except in limited cases. With a change to Decree
No. 32 on the Protection of Turkish lira in effect since 2 May 2018, Turkish corporates are
not authorised to borrow in foreign currency from Turkey or from abroad except if they have
foreign currency revenues, in which case their borrowings cannot exceed their revenues of
the three past years; if they do not have foreign currency revenues then they should have an
outstanding cash loan balance of US$15 million or more or they should benefit from other
exceptions stated in the Decree.

\% INTERNATIONAL
i General

Although the European Convention on Certain International Aspects of Bankruptcy was
signed by Turkey in 1990, the Convention has not come into force. Turkey, accepted
International Arbitration Law No. 4,686, mainly a reflection of the UNCITRAL Model
Law; it has not adopted the UNCITRAL Model Law on Cross-Border Insolvency. As a result,
there are no developments or key cases under the EC Regulation in Turkey since there is no
international treaty, model law or EU legislation to which Turkey is a party in insolvency and
bankruptcy restructuring.

ii  Recognition and judicial assistance to proceedings commenced in another
jurisdiction

According to Article 154 of EBC (which regulates the competent authority for reviewing

bankruptcy filings), there are contradictions and different approaches adopted by the Court

of Appeal and the doctrine with regard to the recognition of foreign bankruptcy proceedings.

Some scholars consider this Article an exclusive jurisdictional rule, while others assert that
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foreign bankruptcy decisions given in the country where the debtor’s headquarters is located
can be recognised in Turkey. As a result, there is a risk that Turkish courts will not recognise the
bankruptcy decision given by foreign courts because of the principle of territorial sovereignty.

VI FUTURE DEVELOPMENTS

We expect the wave of restructurings to continue in Turkey and the restructuring methods to
further develop based on the needs of the market. We do not expect any material changes to
restructuring legislation for the time being.
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